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The Settling Devotional Claimants ("SDC") hereby reply in support of their Motion for

Sanctions against Independent Producers Group ("IPG") and Its Counsel.

I. IPG and Its Counsel Failed to Conduct a Reasonable Review and Inquiry.

IPG admitted repeatedly that "IPG's counsel did not review or consider Dr. Cowan's

report prior to its submission ...." IPG's Opposition to the MPAA 's Motion to Strike, Sept. 12,

2016, at 3, n.4; IPG's Opposition to the SDC's Motion to Strike Amended Direct Statement of

IPG, Sep. 16, 2016, at 8 n. 9.

The Judges criticized IPG's counsel's failure to review Dr. Cowan's report in their Order

Granting MPAA and SDC Motions to Strike and Denying SDC Motion for Entry ofDistribution

Order (Oct. 7, 2016). Rather than correcting the record in a timely manner, if IPG believed its

admission (or the Judges'onclusions about it) was inaccurate, IPG doubled-down, defending its

position at some length and arguing that the Judges have "discouraged" such a basic exercise of
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counsel's professional obligations as reviewing an expert report before filing it. IPG's Motion to

Amend Direct Statement, Oct. 18, 2016, at 2 n.5.'PG's

admission, if true, demonstrates a plain breach of IPG's counsel's duty to ensure

and certify that "allegations and other factual contentions have evidentiary support." 37 C.F.R. $

350.4(e)(1). Bottom line: The Judges must be able to trust in the diligence and the candor of the

attorneys and agents who practice before them.

Remarkably, the central premise of IPG's opposition to the SDC's and MPAA's motions

for sanctions is that IPG's repeated statement that its counsel did not review Dr. Cowan's report

wasfalse. IPG's new position, stated for the first time in its opposition to the motions for

sanctions, is that upon receiving Dr. Cowan's report and before filing it, "IPG's counsel

immediately set upon to review Dr. Cowan's report, but only for typographical or obvious

grammatical errors," and that IPG's counsel then reasonably relied on Dr. Cowan's conclusions.

IPG Opposition at 4.

A. IPG's Counsel's Review of Dr. Cowan's Report Was Inadequate and
Unreasonable, and His Explanations Are Conflicting.

First, it is far too late now for IPG credibly to reverse itself on such a basic factual

proposition, addressed in multiple filings by both parties and by the Judges, on a matter that is

exclusively of counsel's personal knowledge and should have been accurately stated from the

beginning. When IPG inexplicably believed that it was in its own best interest to claim that its

counsel had not reviewed Dr. Cowan's report, it made that claim — no fewer than three times.

IPG's defense of its counsel's conduct itself rings hollow, even taking it at face value. According to IPG, the
Judges "made clear to IPG that the selection of data for preparation of an expert report according to the direction
of any person without 'relevant training or experience in economics or econometrics', including counsel, should
be equally discouraged." Yet as Dr. Cowan admits in the second paragraph ofhis report, he did not participate in
the selection of data — it was "provided" to him. Expert Report of Charles D. Cowan, Ph.D. ("Cowan Report") $
2 ("I derived a set of estimates based on my analysis of data Iwasprovided ....") (emphasis added). IPG's
assumed position, ostensibly for the protection of the independence of its expert, is entirely retrospective.



Now, after facing criticism from the Judges and while facing two motions for sanctions raising

precisely that conduct, IPG reverses course, claiming that counsel reviewed the report and relied

on it. The change in position is too convenient and too self-serving to be believed.

Second, even if IPG's counsel reviewed Dr. Cowan's report, "but only for typographical

or obvious grammatical errors," then such a non-substantive review still falls woefully short of

counsel's obligation to certify that "allegations and other factual contentions have evidentiary

support." 37 C.F.R. $ 350.4(e)(1).

IPG seems to concede that the Judges should apply a standard akin to the standard under

Fed. R. Civ. P. 11, which contains requirements similar to 37 C.F.R. $ 350.4(e)(1). IPG cites

case law in the Rule 11 context to the effect that:

As ion as it is reasonable under the circumstances, the court must allow parties
and their attorneys to rely on their experts without fear ofpunishment for any
error in judgment made by the expert.

Coffey v. Healthtrust, Inc., 1 F.3d 1101, 1104 (10th Cir. 1993) (emphasis added). The SDC have

no quarrel with this standard. But reasonable reliance on an expert's opinion is not equivalent to

blind reliance on an expert's opinion. In the same Coffey case cited by IPG, the court makes

clear that "[t]he attorney has an affirmative duty to inquire into the facts and law before filing a

pleading." Id. It may be reasonable for an attorney to rely on an expert opinion that he has read

carefully and made at least a basic effort to inquire into and comprehend. It is emphatically

unreasonable for an attorney to rely on an expert opinion that he has not read, or has read "only

for typographical or obvious grammatical errors."

B. Tardiness Is No Excuse for Professional Misconduct.

IPG argues that its counsel only received Dr. Cowan's report about an hour before filing

it. The cause of this late receipt, IPG claims, was that Dr. Cowan had "advised IPG that he



believed that he now had sufficient data in order to construct an analysis that, for the first time in

any distribution proceeding, attempted to implement the Shapley Valuation analysis expressly

sought by the Judges," and had provided "repeated reassurances ... that the results of the Shapley

Valuation would soon be forthcoming." IPG Opposition at 3.

But even a cursory review ofDr. Cowan's report would have alerted IPG's counsel to the

fact that Dr. Cowan's supposed "repeated reassurances" were false. As Dr. Cowan explains on

the second page ofhis report, he found implementation of a Shapley valuation to be impossible.

Cowan Report $ S ("Dr. Erdem understates the difficulty ofusing Shapley values, because no

amount of expenditure would make it possible to derive the relative marginal values."). The

remainder of Dr. Cowan's report makes no further mention of Shapley valuation, and describes

an approach that is not even remotely related to Shapley valuation. At a minimum, Dr.

Cowan's failure to apply the methodology that he supposedly described to IPG's counsel should

have raised a red flag based on any reasonable review ofDr. Cowan's report.

But more to the point, meeting deadlines is part of the job ofbeing a lawyer. If IPG's

counsel truly did not have time to conduct a reasonably thorough review ofDr. Cowan's report,

then he should have sought an extension, as MPAA did when it found itselfunable to meet the

As IPG's counsel is surely aware &om extensive testimony in the 1999 cable proceeding and &om theJudges'inal

Determination in that proceeding, Shapley value "gives each player his average marginal contribution to the
players that precede him, where averages are taken with respect to all potential orders ofthe players."
Distribution of1998 and 1999 Cable Royalty Funds, 80 Fed. Reg. 13,423, 13,429 (Mar. 13, 2015) (quoting U.
Rothblum, Combinatorial Representations ofthe Shapley Value Based on Average Relative Payo+s, in The
Shapley Value: Essays in Honor ofLloyd S. Shapley 121 (A. Roth ed. 1998)) (internal quotations omitted).
Nowhere in Dr. Cowan's report does he discuss an application of Shapley valuation, other than to conclude it is
not possible.

It is also reasonable to presume that an expert, who promised one result (a Shapely valuation) only to conclude
(correctly) that it was impossible to achieve, would have alerted the client to that failure before finalizing and
transmitting his report. Thus, it strains credulity to believe an experienced expert would have delivered to the
client a very different result in his professional report barely sixty minutes before the filing deadline, with no
advance warning ofthe adverse results. The scenario, presented by IPG primarily to ward off sanctions, is to say
the least dubious.



deadline for written direct statements. (IPG's opposition to MPAA's request for an extension is

now revealed as a cynical attempt to burden the parties, in light of its newfound claim that it

lacked adequate time to review its own expert's report even after the extension was granted.) It

is no good to say, "I did not have time to comply with my professional obligations, so I filed a

pleading without complying."

C. Proper Review Would Have Prevented This Unreasonable Multiplication of
Litigation.

IPG further argues that even if IPG's counsel had reviewed Dr. Cowan's report

substantively, his review would not have "necessarily revealed the substantive errors contained

in either Dr. Cowan'swrittenreportortheunderlying electronic data." IPGOppositionat7. In

fact, IPG to this day has not "revealed" any "substantive errors" in Dr. Cowan's written report or

the underlying electronic data. By all appearances, Dr. Cowan's changes — like his change from

a level-level to a log-level regression — were for the purpose of reaching a desired result at IPG's

request, rather than to "correct" any "errors."

But it is plain that if IPG's counsel had reviewed Dr. Cowan's report substantively, he

would have at least recognized that the results were not as IPG expected or desired. If he had

conducted further inquiry, he would have procured a revised report, thereby obviating the

necessity of multiple rounds of amendments and multiple rounds of motions and discovery over

the following eight months,

How do we know what would have happened? Because of what actually happened.

Purportedly, IPG "consultant" Raul Galaz, who has no greater expertise, qualifications, or

demonstrated facility in basic mathematics than IPG's counsel, recognized "promptly" upon

reviewing Dr. Cowan's report that the results were not as expected or desired. Declaration of

Raul Galaz, Apr. 10, 2017 $ 3; see also Declaration of Dr. Charles Cowan, Sep. 13, 2016 $ 11;



Declaration ofDr. Charles Cowan, Oct. 17, 2016 $ 4. Dr. Cowan then quickly prepared a

revised report based on a new methodology after being informed of IPG's desired results, and

IPG filed that revised report with its first Amended Written Direct Statement. Id.

In other words, contrary to the case in Dubois v. U.S. Dep'i ofAgric., 270 F.3d 77 (1st

Cir. 2001), cited by IPG, in which the court found that counsel had "no reason to question the

accuracy" of its client's expert position, IPG and its counsel did have reason to question the

expert's position — and they did question the expert's position — and it was as a result of their

questioning IPG's expert's position that IPG subsequently filed two rounds of amended direct

statements. If IPG had conducted its review and inquiries before the deadline to file written

direct statements, instead of after filing a written direct statement that it had not reviewed and

had not inquired into, then the parties and the Judges could have saved a lot of time and ink

needlessly wasted.

Unlike in Coffey and Dubois, and also unlike in City ofAurora v. Simpson, 105 P.3d 595

(Colo. 2005), which cites the same standard as Coffey, the SDC are not faulting IPG or its

counsel for failing to recognize an error in Dr. Cowan's expert opinion. Indeed, the SDC intend

to show that all ofDr. Cowan's reports are littered with errors, but this is not the basis for the

SDC's motion for sanctions. The SDC are faulting IPG and its counsel for filing a report without

conducting any reasonable review or inquiry, and then burdening the parties and the Judges with

multiple rounds of amended reports after conducting the review and inquiry that should have

been conducted in the first place.

Suspiciously, the amended report was filed only abater the SDC served IPG with its notice and motion to accept
the IPG satellite share results. See inja at 8-9.



II. The SDC Were Prejudiced By IPG's Failure to Review Its Initial Written Direct
Statement and Its Failure to Preserve Data Underlying Its First Amended Written
Direct Statement.

IPG's entire argument relating to prejudice is based on an extended series of

misstatements:

IPG asserts that only a "modicum of effort" was required to revise the SDC's discovery

requests at the last moment after IPG filed its first Amended Direct Statement (which was

ultimately stricken). IPG Opposition at 19. With all due respect, IPG does not have the slightest

clue what effort was required to conduct discovery related to the seriatim filings. First, the SDC

had to quickly do their best to revise discovery requests on the day they were due in order to

address an Amended Direct Statement that they had not yet thoroughly reviewed and that they

did not know would eventually be stricken. The SDC then had to conduct multiple levels of

review of IPG's discovery, employing the services of expert consultants, only to discover that

IPG had not produced the data and analysis underlying either its initial Written Direct Statement

or its first Amended Direct Statement. The SDC then had to endure multiple rounds of

communications with IPG's counsel, in which IPG's counsel feigned ignorance of the SDC's

requests. And, of course, the multiple rounds of motions, including discovery motions, that5

flowed from IPG's amended filings were all necessitated by IPG's failure to review its initial

filing.

IPG asserts that the SDC's observation that IPG's counsel feigned ignorance constitutes "vitriol." The SDC stand
by their observation. Any reasonable reading of the SDC's discovery requests and subsequent email exchange
with IPG's counsel demonstrates that IPG's counsel pretended not to understand the SDC's request for data
underlying IPG's first Amended Direct Statement. It was only after the SDC's counsel made this request multiple
times that IPG's counsel finally admitted, or asserted, that the underlying data had not been retained. A more
complete description of the history of these communications is set forth in the SDC's Motion to Compel IPG to
Produce Documents, Oct. 17, 2016, which also includes copies of the relevant document requests and email
exchanges.



IPG asserts that Dr. Cowan's "amended report differed from his initial report in only a

handful of ways, predominantly the substitution of table percentages and the correction of

typographical errors ...." IPG Opposition at 21. Actually, as has been discussed extensively in

multiple pleadings, the most predominant change in Dr. Cowan's report aside from the

substitution of table percentages was the substitution of a log-level regression specification in

place of a level-level regression specification. But the extent of the changes in the text ofDr.

Cowan's report has never been the most prejudicial problem. The far bigger problem is that Dr.

Cowan does not explain, and has never explained, the changes that were made or the reasons for

making them. The SDC have been left completely in the dark in trying to understand the

rationale underlying the changes, if any rationale exists other than to achieve IPG's preferred

results.

IPG asserts that it produced data underlying both its initial Written Direct Statement and

its Amended Direct Statement. IPG Opposition at 6. Actually, as is detailed more thoroughly in

multiple rounds of motions that have already been decided, including SDC's Motion to Compel

IPG to Produce Documents, IPG at first produced data and code files that generated results that

did not match either its initial Written Direct Statement or its first Amended Direct Statement.

When the SDC brought this to IPG's attention, IPG then produced documents underlying its

initial Written Direct Statement and, eventually, a new set of results that IPG later filed with its

second Amended Direct Statement. To this day, IPG has not produced the data underlying the

satellite results in its first Amended Direct Statement, which leaves the SDC unable to assess

fully either the changes from IPG's initial Written Direct Statement to its first Amended Direct

Statement or the changes from its first Amended Direct Statement to its second Amended Direct

Statement.



IPG asserts that the SDC's Notice of Consent to 1999-2009 Satellite Shares Proposed by

IPG and Motion for Entry of Distribution Order was "openly contradictory of a prior ruling of

the District of Columbia Court ofAppeals, a ruling that was specifically advocated to the Court

of Appeals by the SDC." IPG Opposition at 26. (We perceive that IPG intended to refer to the

U.S. Court ofAppeals for the District of Columbia Circuit, and not the District of Columbia

Court of Appeals, which is a different court.) IPG is wrong. The D.C. Circuit has never held,

and the SDC have never argued, that "the Judges'istribution orders must be based upon a

specific adopted methodology, and cannot simply adopt the figures ofparties even if the

methodological results of the parties come to the identical conclusion." IPG Opposition at 27.

In the 2000-2003 cable case, the distribution order that was reversed on appeal utilized IPG's

figures based on a rejected methodology. The award for every year was below the figures

requested by the SDC, and the SDC consented to none of the amounts awarded. Only in one

year was the result even within the "zone of reasonableness" proposed by the SDC, but even that

one was below the SDC's proposed award.

Had IPG consented to the SDC's proposed awards, the SDC would have had no basis to

object or to appeal. Where both parties consent to the same award, the Judges would be well

within their discretion to order the distribution, because there is no relevant controversy, even if

the parties cannot agree on how they reach the same result.

IPG suggests that the SDC should have instead proposed acceptance of the SDC's own

proposed satellite distributions, which were on the whole better for IPG than IPG's initial

proposed distributions. As the Judges have already observed, "The SDC's theory for distributing

the satellite funds without a trial is that, by consenting to IPG's proposal, the SDC have removed

any controversy. The SDC's consenting to their own proposed shares would hardly advance that



theory." Order Granting MPH and SDC Motions to Strike and Denying SDC Motionfor Entry

ofDistribution Order (Oct. 7, 2016) at 6 n. 9.

IPG asserts that the SDC did not issue follow-up discovery requests after IPG's failure to

produce documents satisfactorily. IPG Opposition at 23. This is false. The SDC made follow-

up requests, first informally and then formally. Those follow-up requests were the subject of the

SDC's Motion to Compel IPG to Produce Documents (Oct. 17, 2016).

IPG asserts that the SDC's Motion to Compel IPG to produce documents, including work

product, relating to its first Amended Direct Statement "was voluntary, exemplified inaccurate

legal argument, and was entirely unnecessary." IPG Opposition at 2S. IPG ignores the fact that

the SDC substantially prevailed on the motion to compel, based on the Judges'inding that "the

SDC indeed have a 'substantial need'or these materials that is sufficient to overcome the work

product rule, even assuming arguendo that rule were to apply in this instance." Order Granting

in Part and Denying in Part SDC's Motion to Compel IPG to Produce Documents (Jan. 3, 2017)

at 4. The Judges'rder compelling discovery was limited only to exclude documents covered

by "opinion work product" (which the SDC didn't specifically request, although a "broad"

reading of the SDC's requests might have included them) and attorney-client privileged

communications between IPG's counsel and Mr. Galaz, who the SDC argued unsuccessfully, but

in good faith, did not fall within IPG's attorney-client privilege based on his own admission that

he was not an IPG employee.

The only reason IPG has not produced the documents required by the Judges'rder on

the SDC's motion to compel is IPG's assertion that there are no communications whatsoever

explaining why Dr. Cowan made corrections to his original report and incorporated those

corrections into his Amended Report. The very lack of any such communications, if true, only

10



underscores IPG and its counsel's complete failure to conduct an adequate inquiry into the initial

report and subsequent changes.

Relatedly, IPG claims that the SDC's Motion to Compel was unnecessary because IPG

had already indicated that the documents sought do not exist. IPG Opposition at 30. This is

false. IPG's answer to each and every one of the follow-up discovery requests that were the

subject of the SDC's Motion to Compel was as follows:

Objection. The requested documents are privileged. Additionally, the requested
documents are not a "follow-up" to produced documents, and are therefore
outside the scope of allowed discovery. No documents will be produced.

See Motion to Compel IPG to Produce Documents (Oct, 17, 2016) at Ex. A. Nothing in this

answer suggests that the documents did not exist. To the contrary, how can a document be

"privileged" if it does not existed

IPG engages in a redzictio ad absurdum by asserting that the "SDC go so far of accusing

IPG counsel of failing to instruct Dr. Cowan to keep all iterations of his analysis, without

qualification," and asserting that this means "by analogy to correspondence or a pleading that

there must be a separate saved version of such documents created after every paragraph, every

sentence, and every letter typed." IPG Opposition at 30, n.16. The SDC have never made such a

preposterous claim. The SDC do not allege that an expert must retain every iteration of an

analysis. But when IPG actually filed its first Amended Direct Statement, it should have

instructed its expert to retain the data and analysis underlying the Amended Direct Statement that

was actually filed. Had IPG done so, the SDC would have had no need to file their motion to

compel, and would today have sufficient information to identify and evaluate the very substantial

changes from IPG's initial Written Direct Statement to its first Amended Direct Statement, and

from IPG's first Amended Direct Statement to its second Amended Direct Statement.

11



IPG argues pointlessly that MPAA failed to produce underlying data in the 2000-2003

cable case. IPG Opposition at 25. The Judges considered and rejected IPG's argument in that

case, which has now been affirmed on appeal in the Program Suppliers category. What

relevance IPG's contentions in that case have in this case is not explained. Certainly, nobody has

ever had cause to allege that MPAA's counsel failed to review or to make an effort to understand

its expert witnesses'eports.

Likewise, IPG argues that the SDC have engaged in "far more egregious instances of

abuse," referring to IPG's various motions relating to Alan Whitt's preparation of the distant

HHVH data relied upon by the SDC in the 1999 cable proceeding. IPG's recounting of this

particular set of discovery disputes is both irrelevant and completely inaccurate. There is no

reason to revisit it here. But if the Judges wish to take this jaunt down memory lane, attached is

the Declaration of Matthew J. MacLean, admitted into evidence as SDC-R-007 on IPG's motion

in limine in the 1999 cable proceeding, containing a comprehensive description of the discovery

dispute. The Judges denied IPG's motion, and the D.C. Circuit affirmed.

III. Conclusion

For the foregoing reasons, the SDC's Motion for Sanctions should be granted.
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Before the
COPYRIGHT ROYALTY JUDGES

Washington, DC

)
)

Phase II Distribution of the 1998 ) Docket Ão. 2008-1
and 1999 Cable Royalty Funds ) CRB CD 1998-1999 (Phase II)

DECLARATION OF MATTHEW L MACLEAN

I, Matt'hew J, MacLean, hereby state and declare as follows:

1, I am a litigation partner in the law firm ofPillsbury Winthrop Shaw Pittman LLP

("Pillsbury"). I am counsel for the Settling Devotional Claimants ("SDC") in the proceeding'eferencedabove. I submit this declaration to provide background information in response to the

argument by counsel for Independent Producer's Group ("IPG") relating to the SDC's discovery

responses regarding the selection of stations used in thc I-Iousehold Viewing Hours rcport (tive

"~I report" compiled by Alan %bitt &om data obtained from MPAA, and relied upon by

John Sanders, the SDC's valuation expert.

2. Mr. Whitt's company, IT Processing LLC, was employed by MPAA from about 2000 to

2011 for the purpose of assembling compilations of data for MPAA, including data used by

MPAA in various cable and satellite royalty proceedings. See Direct Testimony of Alan Whitt

("Whitt Direct") at 2-3. A yait of that work involved the creation of the MPAA's merged

databases, each of which was a compilation ofNielsen and Tribune data acquired by MPAA

based on samples of.stations.selected by Marsha I&essler, an employee of MPAA. Transcript,

April 8, 2014, 105:7-105:18 and 108;15-110:2.

3. The Nielsen data consisted of custom data from Nielsen, by station, showing estimated

distant viewing by.station on a quarter-hour by. quarter-hour basis. The Tribune data, consisted of



data from Tribune Media Services, showing information relating to programming on each station

including, importantly, title, time ofbroadcast, length ofbroadcast, On behalf of MPAA, Mr

Wlutt merged those Nielsen and Tribune data, by quarter hour, to create the "Raw Merge" files,

Transcript, April 8, 2014, 108:15-110'.2.

3. In 2006, with MPAA's consent, the SDC engaged Mr. Whitt to compi'le reports of

devotional viewing from MPAA's Raw Merge files for the years 1999, 2000, 2001, 2002, and

2003. Mr. Whitt compiled devotional HHVH reports for each of these years at the same time

and in the same manner. Transcript, April 8, 2014, 106:9-108:10. To do this, Mr. Whitt ran

search terms on the Raw Merge files in order to cull the data down into a report including only

devotional programs, by station, Because stati:ons that did not include programs responsive to

search terms were not responsive to the search, the HHVH report would not include any lines for

stations with no responsive programming.

4. Although not contained in his Written Direct Testnnony, Mr. Whitt has testified orally

that he conducted a quality control review of the HHVH report to remove certain programs that

were responsive to his search terms but obviously not devotional in nature (e.g., the 1940 movie,

"Dr. Christian Meets the Women,") and to combine certain program titles on the same station

that were obvious variants on. the same title (e.g., "Salem Baptist" and "Salem Baptist Church")

Transcript, April 8, 2014, 127:22-130'8. No program eliminated by Mr. Whitt from the HHVH

report is claimed in this proceeding.

5. The end result of Mr. Whitt's effort was the HHVH report, showing a list of programs

responsive to Mr. Whitt's search terms (minus a. few that he had eliminated through his quality

control review). Mr. Sanders relied upon the IIHVH report, in conjunction with other available

data, in reaching his conclusions regarding relative fair market value in this proceeding.



6, When Mr. Whitt retired in 2011, he returned to MPAA most of the data and almost all of

the program files used to merge and sort the data to MPAA, However, the 1999 Nielsen data (in

SAS format), the 1999 Tribune data (in comma. separated value format), and a fragment of code

used in the merger of those files remained on a disabled hard drive in Mr. Whitt's basement.

7, As Mr, Whitt lias explained, the IIHVH report was ultimately derived from three sources:

1) programs on a sample of television stations chosen by Marsha messier,
based on where the signals were distant for cable copyright purposes.

2) distant program viewing data for those programs. [i,e,, the programs on
the television"stations chosen by Marsha Ikesslerj from Nielsen's six .

"sweep" months of diary data ... [commonly referred to in these
proceedings as the "Nielsen data]; and

3) Tribune Media, Serv'ices ... database of TV program information
[commonly referred to in these proceedings as the "Tribune data".] . „,

Whitt Direct at 3.

8. Mr, Whitt then explained how he merged the Nielsen data with the Tribune data by

quarter hour, and explains how he searched the merged data set using search terms to cull it

down to devotional programs. Whit direct at 4-6. He did not state or suggest that he further

narrowed down the station selection to any subset of the Nielsen data,. Indeed, his testimony is

clear that the Nielsen "distant program viewing data" consisted of data "for those programs" that

were on the "sample of television stations chosen by Marsha IZessler," Whitt Direct at 3.

9. Mr. Sanders, the SDC's valuation expert, reviewed the HHVH report, Mr. Whitt's written

testunony, and other information, including written and oral testimony from MPAA witnesses in

the 1998-1999 Phase I and 2000-2003 Phase II cable proceedings. Although no testimony in any

other proceeding has addressed precisely the same dataset from which the HHVH report was

generated, the testimony from other proceedings showed that Marsha I&essler routinely ordered

Nielsen data for similar MPAA studies, and that samples were selected fi'om among stations that.'



received substantial distant retransmission according to a report prepared by Cable Data Corp

("CDC"). See, e.g., SDC0000278, 6383:13:18; SDC0000281-85, 6387:3-6389:2; SDC0000314-

15, 6422:6-6423:4. Mr. Sanders and SDC's counsel, including me, all assumed and believed

(and still believe) that Ms. Kessler's 1999 Phase II station selection was not chosen randomly,

but was chosen based on information, from CDC, just as samples for other sinular studies had

been chosen. Indeed, CDC data is the most easily available data identifying retransmitted

stations (as opposed. to stations that are not retransmitted), and is therefore the only likely source

of Ms. Kessler's station.selection for the HHVH report.

10. Therefore, in. order to address an anticipated criticism that. the sample was non-random,

Mr. Sanders noted in his %'ritten Direct Testimony:

The plHVH report] is based on a sample [os stations selected byMarsha'essler,
who chose the stations that received substantial distant.

retransinission according to a report prepared by Cable Data Corp (hence,
a non-random selection}, To the extent that MPAA sought to use the
results to make projections to the entire universe of cable distant viewing,
the non-random sample was deemed to create a problem with making
projections to a larger universe of compensable programs.....

. [W]bile data is derived from only a sample of distantily retransmitted
signals; the sample employs viewing results from the most distantly
retransmitted broadcast stations as reported by Form 3 cable systems...

Sanders Direct at 7-8.

10. In these passages, Mr, Sanders was not attempting to,identify which stations were in the

sample, but was merely setting up a potential criticism ofMs. Kessler's practice of selecting

stations based on CDC data so that he could cons'ider and respond to that potential criticism.

11. Attached hereto as Exhibit A is a true and correct copy of the SDC's combined responses

and follow-up responses. to IPG's discovery requests and follow-up requests. In IPG's discovery



request number 8, IPG sought information concerning the sample ofstations selected by Ms.

Kessler. In particular, with iespect to Mr. Whitt's testimony, IPG requested:

9xx ect Testimon of Alan G. Whitt

Any and all documents underlying or used to support the following
statements:

8) "The report was derived from three sources: ... programs on a sample
of television stations chosen'by Marsha Kessler ...."

12. The SDC responded to this request as follows:

SDC Response: The SDC object to this request to the extent that IPG has
already been provided with the written direct statement of Alan G, Wh'itt
and its accompanying Exhibit. Subject to the foregoing objection, any
nonprivileged responsive documents will be produced. See documents in
Category No, 7, which have been produced.

13. The documents in Category No. 7 consisted solely of the data and code files provided by

Mr. Whitt from his disaMed computer, including all the Nielsen data and all the Tribune data.

used by Mr. Whitt to prepare the IBPGH repoxt. Category No, 7 did not include any testimony

froin Ms. Kessler, because the SDC did not have any testimony from Ms. Kessler identifying the

particular "'sample of television stations chosen by Marsha Kessler." The SDC understood, as

Mr. Whitt has testified, that the sample was embodied in the Nielsen data that Ms. Kessler

ordered based on her station selection.

14. IPG served a follow-up request regarding the SDC's response to request number 8 asking

for more specific identification of the documents containing the relevant inforxnation:

IPG It'ollow-Up Request: The SDC Response does not specifically
identify the electronic records that are responsive to the IPG Request,
except to make reference to a category of documents that includes certain
electronic records that are not responsive to the Request, IPG hereby
requests that the SDC identify the responsive documents according to the
bate-number accorded to the SDC-produced documents.

15. The SDC responded to IPG's follow-up request:



SDC Response to IPG's Follow-Up Request: Responsive documents
have been produced at SDC0001191.

16. SDC0001191, the only document specifically identified in response to IPG's follow-up

request iegarding Ms. Ikessler's selection of stations, is the SAS data file containing the Nielsen

data. The SDC produced SDC0001191 completely,. and in the native SAS data format in which

Mr. Whitt had it. This file is the only file in the SDC's possession that embodies Ms. messier's

selection of stations. As Mr. Whitt has testified, Ms. messier only ordered data from Nielsen on

the stations that she had selected, Transcript, April 8, 2014, 1'13:21-114:16. To determine what

stations Ms.. Ikessler selected, one need only look at what stations are included in the Nielsen

data that she ordered. Therefore, although the SDC do.not have any separate document listing

the station.s selected by Ms. Kessler, the Nielsen SAS data file is fuHy and accurately responsive

to IPG's discovery request number 8, regarding the sample of television stations chosen by Ms.

I&essler.

17. In IPG's request number 24, IPG made a similar request, but with respect to. a statement

in the Direct Testimony ofJohn Sanders ("Sanders Direct"):

Birect Testimon of John Sanders

Any and all documents underlying or used to support the following
statements:

24) "The IT Processing Data Report is based on a sample stations selected
by Marsha Ikessler."

18. Again, as with IPG's request with 'respect to the equivalent statement in the Whitt

Direct, the SDC responded to the request solely by reference to the data and code files

produced by Mr. Whitt:



SDC Response: The SDC object to this request to the extent that IPG,
has already been provided with the written direct statement ofAlan G.
Whitt and its accompanying Exhibit. Subject to the foregoing objection,
any nonprivileged responsive documents will be produced. See documents
in Category¹. 7, which have been produced.

19. When IPG made a follower-up request for more a more specific document reference in

response to this request, SDC again identified only the Nielsen SAS data file, and no other

documents or testimony, because that is the only document in the SDC's possession containing

the Kessler sample:

SDC Response to IPG's Follow-Up Request: Responsive documents have been
produced at SDC0001191.

20. Again, the SDC identified no testimony or other documents in response to this request,

because the entirety ofthe Nielsen data file consists of the sample selected by Ms. Kessler.

21, In IPG's request number 26, IPG made what &e SDC reasonably interpreted to be a

different request:

Direct Teatimonv of John Sanders

A.ny and all documents underlying or used to support the following
statements:

26) "... the sample employs viewing results Gom the most distantly
retransmitted broadcast stations as reported by Form 3 cable systems."

22. SDC's counsel did not interpret this request as seeking identification ofMs. Kessler's

sample, especially since we had already identified the entirety ofMs. Kessler's sample by

reference to the Nielsen SAS data file in response to specific requests regarding the sample of

stations used by Mr. Whitt in preparmg the HHVH report. Instead, we interpreted request

number 26 only as seeldng the documents. on which Mr. Sanders relied when he concluded that

the sample was based on CDC data repoits from Form 3 cable systems. In fact, Mr. Sanders had



relied on Ms. messier's testimony regarding her use of data fi.'om CDC for the s'election of other,

similar samples, This is also how he was aware that Ms, I&essler's sampling method had been

criticized for being non-random, and why he felt it necessary to identify that objection and

respond to it iri his testimony.

23. We had no testimony relating to the particular station sample at issue in this case, but Mr.

Sanders had reviewed Ms. messier's 1998-1999 Phase I testimony concerning other. stations

samples selected for use by MPAA for a similar purpose relatively close in time, Ms. Ikessler's

written and oral testimony froin the 1998-1999 Phase I proceeding had a reasonably fulsome

explanation ofher expertise and practices in connection wit'h developing station samples for

copyright royalty proceedings. We believed, and still believe,. that she employed a similar'rocessin selecting stations for MPAA's 1999 Phase II study, which is the basis for the kiHVH

report, Accordingly, we identified Ms. messier's 1998-1999 Phase I testimony in response to

IP6's request.

24.. In identifying Ms. messier's 1998-1999 Phase I testhnony, we did not mean, and did not

intend to imply, that MPAA's Phase I station selection for 1999 was identical to the Phase II

kIHVII station sample. Indeed, it is obvious that the samples are not identical, since the stations

identified in MPAA's Phase I selection are largely not the same as the stations identified in the

Nielsen SAS data file, which are the only stations that either Mr. Whitt or the SDC have ever

identified as Ms. Ikessler's station selection. Nor are they the same stations that appear in the

HIIVH report. Phase I presents different considerations than Phase II, and a different station

selection is necessarily required. For example, MPAA's station samples for Phase I include

many educational stations, which are not at issue in Phase II in the program suppliers category in

which MPAA participates. Transcript, April 8, 2014, 246:2-246:18. The relationship between



Ms. Ikessler's 199'8-1999 Phase I testimony and her. station selection in 1999 Phase II is her

description of the process of using CDC data. to assist the station selection process, which was

the aspect of her testimony on which Mr. Sanders relied.

25. It is important to note that Mr. Sanders brought up the non-random selection method for

the purpose of considering a criticism of Ms. Ikessler's methodology, not because it affirmatively

supported'the SDC'.s.case. He made a reasonable assumption that if the 1998-1999 Phase I

samples were based. on CDC data, the Phase II sample was hkely also based on CDC data, and

was therefore non-random and subject to a possible criticism on that basis.

26. There are many other places in which Mr. Sanders reviewed and considered testimony

from other cases., even though it was clear that different samples were involved. See, e.g,,

Responses to IPG request numbers 21, 22, 25, 31, and 33, all ofwhich identify testimony from

the 2000-2003 cable case, which obviously involve'ifferent samples, but which Mr. Sanders

concluded bore sufficient similarity to the sample used in the HHVH report that the testimony

could be considered in drawing certain conclusions about the sample; His use of Ms.. Kessler's

1998-1999 Phase I testimony was no different. He considered testimony relating to a. similar

samples used by the same party (MPAA) with the involvement of the same individual (Ms

Ikessler} in order to draw certain conclusions and consider certain criticisms regarding the

sample used for the I-11-IVH report

27. After exchange of discovery, IPG filed a, motion to compel the SDC to produce electronic

files (including the Nielsen data, the Tribune data, and a SAS code file} in a different format.

The Judges granted that motion and ordered the parties to designate persons with computer

expertise in order to allow use of the electronic files. See Order Granting. IPG's Motion to

Compel Production ofElectronic Piles (Jan. 31,.2014),



28. Shortly after the Judges entered their order on IPG's motion to compel, IPG's counsel

informed SDC's counsel that IPG had been able to open the files, and that it was no longer

necessary for the SDC to produce the files in IPG's preferred format. IPG's counsel stated that it

was no longer necessary to have the conference call ordered by the Judges. After IPG's expel,

Dr. Laura Robinson, reviewed the files, however, IPG's counsel requested SDC's counsel to

have the conference call for the purpose.of discussing the merger of theNielsen and Tribune

data,

29, That conference call took place on February 18, 2014. Mr. Whitt and I were present on

the conference call for the SDC. Dr. Robinson, Brian Boydston, and Raul Galaz were present for

IPG. The content of the call is fully described in an exchange of emails between IPG's counsel.

and SDC's counsel, attached hereto as Exhibit B. Although the two accounts have variations,

each attorney's account of the call agrees that Mr, Whitt described his process as merging the

Nielsen data with the Tribune data, and then using his search terms to cull the merged set down

to devotional programs.

30. According to IPG's counsel:

Mr. Whitt ... explained that the "cas" files contain Tribune Media data,
that the "sas7bdat" file contained Nielsen Media Research data, and that
the "intermediate" step that merges the "cas" and "sas7bdat" datasets was
not produced by the SDC....

It was also clarified that the results produced by that merger are
subsequently culled down to just devotional program titles, but that the
electronic file that performs that additional intermediate step was not
produced either.

31. Similarly, the SDC's counsel described the conversation as follows:

As is set forth in [Mr. Whitt's] written testimony, and as he described
again today, it is a two-step process: Pirst, he merged the Nielsen data
with the Tribune data. Second, he culled out devotional programs using

10



the search criteria set forth in his written direct statement. His report is
the result of that process....

All that is necessary to replicate or test Mr. Whitt's results is to merge the
data files — which you are now capable of accessing in full — and then to
search for devotional programs using Mr. Whitt's search criteria or other
search criteria ofyour own creation....

32. Nowhere was it suggested that. there was another step in the process to filter the results

using any other list of stations selected by Ms. I&easier. It was understood by all on the

conference call, and clearly stated by counsel for both sides in emails following the conference

call, that the process was.simply to merge the Nielsen data with the Tribune data and then run the

search terms on the merged set,

33. Indeed, when IPG moved to strike portions of the SDC's written direct statement on the

ground that the SDC had not produced the "intermediate" files used to generate Mr. Whitt's

results, IPG admitted in its reply brief in support of that motion that it understood that Mr.

Whitt's results were the result of merging the Nielsen data with the Tribune data, and then .

conducting a search on the merged database. See IPG's Reply in Suppoit of Motion to Strike

Portions of SDC's Direct Statement at 5-6 {March 4, 2014). IPG argued only that because the

merger could be performed in different ways, it might lead to different results,

33. At the hearing on IPG's motion to strike, Dr. Robinson testified as to her process to

attempt to replicate Mr. Whitt's results, correctly demonstrating her understanding of the process

that Mr. Whitt described, although she reached. a different result:

Re-Direct Examination by Mr. Boydston

Q. Counsel was pressing — pressing you on whether or not you could
make the calculation on a line by line basis, and you explained you could
try to do what Mr. Whitt'says he was doing, but you don't have the
programs ...



My understanding 'is what you'e getting at is that the problem is, is that
even ifyou do that, you come up with 78 stations, as opposed to 72.
Could you please explain that in detail?

A. If you take the Tribune data, and when I took the Tribune data, and
I took the Nielsen data., and I used the criteria of devotional religious, and
the character strings that he did, the total number of stations where they
were in the Tribune data, during the sweep months, they were in the
Nielsen data, and they met one of those three criteria, I got 78 stations. He
got 72.

JUDGE STRICIU ER: Again, just so I understand, so you had — to
that level, you were able to replicate what he did and come up with a
different result, at least with regard to the number of stations'

A. Yes.

JUDGE STRICIU ER: So, replication was possible, but the
replicated pfocess came out to a different result?

Transcript, April 8, 2014, 96:17-98.:11.

34. The difference in the result was later explained in the same hearing to be the result of (1)

a "quality control" process conducted by Mr, Whltt in which he eliminated programs that were

clearly not devotional (like "Dr. Christian Meets the Women") and programs that were clearly

not program titles (like "religious special"), and (2) an unexplained error.resulting in the

omission of "Billy Graham" from his resu'its. Transcript, April 8, 2014, 127:22-130:8.

35. Mr. Whitt also testified that there the Nielsen data. consisted only ofthe stations that Ms.

messier had selected, and that there was no additional step to cull dov, n the Nielsen sample to a

separate list of stations selected by Ms. messier:

JUDGE FHDER: Did you perform any separate step using that set of
sample stations or did you — in essence, was the Nielsen data pre-filtered
for that sample of stations?



MR. WHITT; The Nielsen. data was — they only ordered stations from
Nielsen that were in the study.

jUDGE PEDER: Okay, so there was no—

MR. WHITT: In the sample.

JUDGE PEDER: — separate step to screen out extraneous stations)

MR. WIIITT; I don't believe so. Sometnnes stations were added or
subtracted during the process, but they were always based on the sample,
and for 1999, I can't remember any exceptions to that.

Transcript, April 8, 2014, 113:21-114:16.

36, It was only during Dr. Robinson's rebuttal testimony at the hearing on April 8, 2014, that

it was revealed, for the first time, that Dr. Robinson believed (or claimed to believe) that the

I&essler sample of stations usecl by Mr. Whitt were identical to.(or supposed to be identical to) a

list of stations from Ms.. Kessler's testimony in the 1999 Phase I proceedings, Transcript, April

8, 2014, 223".4-236:2. This came as a complete surprise to me, especially after the conference

call in which Mr. Whitt explained his process, and after Dr. Robinson's direct testimony in

which she described the process that she attempted to replicate.

37. I explained, in Dr. Robinson"s presence while she was on the witness stand, that the

"Kessler stations" used by Mr. Whitt were the stations that were.ordered &om Nielsen, and not

the sa1ne stations that Ms. I&essler used for her Phase I analysis:

MR. MACLEAN: Your Honor, the Ikessler sample was simply the order
that was delivered to Nielsen, to retrieve the — to get the Nielsen data. So
the Kessler stations are the stations that appear in the NieIsen data.

It is our understanding that ... they are n.ot or may not be the same list that
MPAA used for the Phase I proceeding,

Transcript, April 8, 2014, 231:10-234:7.
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37. Dr, Robinson subsequently admitted that this is what Mr. Whitt himself had told her-

that the stations he used were the stations contained in his Niel'sen set of data

Q. IfMr. Whitt testified here today that in fact, the stations that he
used were the stations contained in the Nielsen data set, is that consistent
with your own observations?

A..., Mr. Whist did tell me that he used the SAS data, set that
incorporated Nielsen data for his analysis.

Transcript, April 8, 2014, 248;.4-248:16,

38. In their Order Denying IPG Motion to Strike Portions of SDC Written Direct Statement,

the Judges speci6cally found, as the testimony clearly demonstrated, that "[t]he Nielsen stations

that Mr. Whitt considered were the same stations selected by Ms. loess'ler." Order at 2, n. 3

(May 2, 2014). Dr. Robinson testified in the distribution hearing on September. 4, 2014, that she

had reviewed that Order. Transcript, September 4, 2014, at 119:6-8.

39. Therefore, Dr. Robinson's testimony on September 4, 2014, was false when.she said that

she had "never heard" that the "the Nielsen data. [Mr. Wlxtt] provided and used was itself

composed of the stations on the list compiled by Marsha messier." She heard it Rom Mr. Whitt

on the conference call on February 18, 2014 she heard it from me in the courtroom on April 8.,

2014; and she had the opportunity to read it in the Judges'rder on IPG's Motion. to Strike,

issued on May 2, 2014.

I hereby declare under penalty ofperjury that the foregoing is true and correct.

September 8, 2014
Matthew . ac ean.
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Pillsbury Winthrop'Shaw Plttman LLP
2300 N Strast, NW ( Washington, DC 2OXl7-1122 i tel 262,66K6000 i AX 202.663.8007

C1Hfoad M. H~totL
tel 202.663'.8525

oliftbxd,hanhgton@yi11sbmy1awoom

January 3, 2014

Brian I3, Boydston
Pick 8: Boydston, LI.P
10786 Le Corite Ave.
Los Angeles, California 90024

Re', Docket Fd. %08-I CRB CO 1998-1999
Dts&button of1998 and 1999 CaÃs Royrdty funds
SettlingX)evotiosal Claimants'2i!esyonses to IPG'z Follow-Qj
Document Discovery Requests

Dear Mr.. Boydston:

In connection with the Direct Statement of the SettTing Devo5onal Claimants (the
"SDC") Gled in connec6on with the above-referenced. proceeding, the SDC hereby

. su'bmit responses to the fallow-up discovery requests of Independent Producers Group
|,"'IPP'), The Instructions and DeQnitions set forth in our ongInal requests dated
Decetnber 9, 2013, apply eqmrlly to these responses to IPG's follow-up rerluests.

REQUESTS AND FOLLOW-UP REQUESTS

%rIitten Direct Statement

Any and aG documents underlying or used to support. the following statements;

1) 'The ACG/WSG claims Qled for devottonal claimants contain egregious
&audulent misrepresentatiens...."

SDC Response: Any nonprivileged responsive documents will be produced. See
Documents'is Category¹, Z &v hr'ch have beenJrp'educed,

2) "It Is Written, Inc., producer of 'it Is Written,'xpressly disavowed any authority
of IPG to represent it."

SDC Response." The SDC object to this request to the extent that itsets
production of documents to which IPG already has access. 868 General Objection



Januat'y 3, 2014
Page 2

No. 6, Subject to the foregoing objection, any nonprivilegecl responsive
, documents. w111 be produced, See Documents in Category Ão. Z, which have been

proclllcecl,

3) "'The MPAA allowed Mz. Whitt to pxepare a report of distant signal viewing data.
of devotional programs, clerived from a selected list ofTV stations ohosen. by
Marsha ICessler.

SDC Response: The SD'C object to this request to the. extent that IPG has already
'been pxovi clecl with the written direct Testimony ofAlan 6, %'bitt. Subject to the
foregoing objection, any nonpxivileged. xesponsive documents will be produced.
See Docueentz in Category¹; 7; wMch have keenproehrced,

4) "Mx, Whitt's report for the SDC consists of the results of viewing to.devotional
programs drawn from Nielsen Company diary clata in distant cable households,"

'DC Response; The SDC object to this request to the extent tlxat IPG has already
been pxovicled with the written direct Testimony ofAlan.6. %bitt and its
accompanyxng Hx111'bit. [Po doctM$enf8 1denkIped orprDc&lced,]

5) "Mr., Whitt correlated Nielsen quarter hour data to Tribune Media's televinon
program listings for. the Kessler stations."

SDC Response', The SDC object to thisxequest to the extent that IPG has already
been pxovicled with the wxitten direct Testimony oi Alan G, Whitt and its
accompanying Hxhiblt, jPo clocblmeniz identified o~ yrodtlced, J

6) "The IT Processing report was provided to the SDC in 2006,"

SDC Response,'he SDC o'bject to tins xequest because IP6 has already'been
provided with the written direct Testimony ofAlan 6, &bitt and its.
accompanying Hxlnbit, 8ee General Objection No, 6, pfo doctenentsidentified'r

prod1lced,]

7) "The Settling Devotional Claimants designate the following additional record
testimony

a,, Marsha Ikesslex'June 2, 2003 (pp. 6347-6454),'une 3, 2003 (pp, 6456-
6613) July 14, 2003':(pp.,9'478-9491),'nd July 15, 2003 (pp, 9724-9753);

b, Paul Linclstxom,'June 9, 2Q03 (7175-7445);
c, Paul Donato; Jxe.e 9, 2003 (pp. 744'5.7520).

SDC Response: Any responsive clocuments will be produced. See Documents in
Category No, I, x~hich haec been prod~iced.

Direct Testimon of Alan G. YVhitt
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Any and all documents underlying or used to support the following statements:

8) "The report veal.derived from three sources.'... programs on a sample of
television stattons chosen'by Marsha Kessler...."

SDC Response; The SDC:object to this request to the extent that IPG hl aheady
been provided with the written direct Testimony ofAlan 6.%bitt and its
acccxnpenying Bxhibit. Subject to the foregoing objection, any nonpxiviloged
resgon81ve docLRnents wiQ be producedi 888 DccQR8FAp 5t, Cagegcpp Ão. 7,

which have been, prcdaeed.

IPG FoHow-Up Request: The SDC Response does not specifically iden6fy 6&e

eiectrÃxlc records that are responsive to the IPQ Requost, except to make .

reference to a category of doeunents that includes certain electronic records that
. are not responsive to the Request, IPQ hereby requests that the SDC identify the
responsive documents according to the bate-number accorded to the 3DC-
produced documents..

SDC Reiponse to IPG's Fellow-Up Request: Responsive documents-have been .

produced at SDC0001191.

9') 'The report w'as derived fL'cm three sources;....distant pxogram vL'ewing data for
. those programs from Nielsen's six 'sweep'onths ofdiary data,..."

SBC Response: The SDC obJect to this request to. the extent that IPG has already
been provided with the written direct Testimony ofAlan G. bitt and its
accompanying Exhibit. Subject to the foregoing objection,.any nonpxiv|leged,
responsive documents will beproduced, See Bocveents in Category Ão. /,
ehfch have been pvoci4ced;

IPC Follow-Up Request'The SDC Response does not speci5cally identify the
eiecironio records that Ne responsive to the IPG Request, except to make
reference to a category ofdocuments that includes certain electronic records that
are not responsive to the Request. IPG hereby requests that the SDC identJfy the
responsive documents according to the bate-number accorded, to the SDC-
produced documents,

SBC Response to IPG's FeHow-Up Request: Responsive document@have been—
produced at SDC0001191.

10). "The report was derived 6'om three sources".... Tribune Media Services.('TMS') .

database ofTV pxogram infoxmaClon ~

SDC Resyonse: The SDC object to this request to the extent that IPG has already
been pxovi4ed with the written direct Testimony ofAlan 6. Whitt and its
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accompanying, Exhibit. Subjeot tc the foregoing objection, any nonprivtlbged
responsive documents wiQ be yroducecL See Documents 3n Category¹, 7,
Rhfeh have beenproduced.

IPG Follow-Up Request: The SDC Response doesnot specifioa11y identify the
eledzonic records that arhe responsive to the IPG Request, except to make
referenoe to a category of documents that includes certain electronic records that
ere not responsive to the Request, IPG hereby requests that the 8DC identify the
responsive doeiunents according to the bate-number accorded to the SDC-
yrodtl.ced documents.

SD'C Respoirse to XPG's FoHow-Up Request.'Resyonsivedocuments have been
produced.at 833C0001 179-SDC0001 191.

11) "I understand that MPAA reviewed the TM8 database ta.ensure that yrograms
listed as anihg actually airecl,"

SDC Response'. The SDC objaot to this request to the extent that IPG "has already
been providedwith the written direct Testimony ofAlan G. %Mft and its
accompanying Exhibit, Subject to the foregoing objectioig any nonyrivileged
responsive doouments will be.yroducecL See Docgments tn Category¹. 7,

whtoh have been produced.

IPG Follow-Up Request: The SDC Response does nut specifically identify the
electronic records that are responsive to the IPG Reques't, except to malce
reference to a category of documents that includes oerfain electronic records that,
are not responsive to the Request. IPO hereby requests that the SDC ident'he
responsive documents accorcang to the bate-number accorded, to 6m SDC-
yroduced documents,

SDC Response to XPG's I&oHow-Up Request: Responsive docmnents have been
yroduced at SDC0001179«8DC000119'0,

12) "Pert ofmy task was to match the Nielsen 1-96 numerLcal assigrnzents with the
TMS programming and Ome/date information."

SDC Response. The SDC Iobject to this request to the extent that IPG has already
been provided with the written direct Testimony ofAlan'6. %bitt and its
aocompanying Exhibit. Subject to the foregoing objection, any nonyrivileged,
responsive ctoccunents +rill be produced. See Docurnwts /n Category¹. 7,

eh~eh have beenproduced.

IPG Follow-Uy Request; The SDC Response does not syeoifioally identi@ the
electronic records that are responsive to the IPG Reciuest, except to malce
referenoe to a categogr ofdocuments that inoludes cetain eleclmnicrecords that
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are not. responsive to the Request. IPG hereby requests that t'e SDC identify the
responsive documents according to: t'e bate-number accordecl to the SDC-
produced documents,

SDC Respoxxse to IPG's Follow-Vp Request, Responsive documents have been
pro'duc'8d. at SDC000l1778nd SDC0001191.

13) "Par the SDC Nielsen Devotional IIHVH Repoi&, the reporting mws were
selected by identifying 'Categories'ith 'Devotional'n(1/ox a Subtype of

Religious.'SDC

Response; The. SDC object to this request to the extent that IPG has already
been, provided with the written. clirect T'estimony ofAlan G. Whitt and its
accompanying Bxlllbit. Subject to the foregoing objection, any'cnpriviieged,
responsive clocuments will be producec1, See Documentsin Category Ko: 7,

which have been produced.

IPG Follow-Up Request:.'Ihe SDC Response cloes Hot specifically identify the
electronic xecoi'cjs that are responsive to the IP'6 Request, except to make
referenoo to a category of documents that includes certain electromc records that
are not responsive to the Request, IPG hereby requests that the SDC identify the
xesponsive documents accordiixg to the bate-number accorded te the SDC-
pi"oc1ucecl docunlei'its,

SDC Response to IPG's Follow-Up Request; Responsive documents have been.
produced at SDC0001179-SDC0001191.

14) "The selected i'ows were then aggregated by title and station. summing the
.adjustecl household viewing hours from Nielsen."

SDC Response; The SDC obj cot to this xequost to: the extent that IP6 has alreacly
been provided with t'e written direci: TestinMny ofAlan G. Whitt and. its
accompanying Exhibit, Subject to the foregoing objection'ny.'nollpl'ivlleged,
xespoixsive documents will be produced. See Documents in Category Ão, 7,

which have beenjorok&ced;

IPG Follow-Up Request: The SDC Response does not specifically identify the
electronic records that axe responsive to the IPG Request',. except to malce
reference to a category of documents that inchides certain electroxiic records that
are not t'esponsive to the Request, IP6 hereby requests that the SDC identify the
responsive docuixients according to the bate-member accorded to the SDC-
producecl documents.

SDC Response to IPG's Follow-Up Request', IPG has already been. provided
with Bxhibit 1 to the written direct Testimony of Alan. 6, Whitt, I"urther
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resyoniive documents have been yroduced at SDCQOOf191..

AQ documents necessary to verify the bottom-line fjtgnres appearing hrf

15) BxMbit 1.

SDC Response. The SDC object to this request to the extent that IPG has already
been provided with the written direct Testimony ofAlan G. %bitt and its
accompanying Bxhibit, Subject to the fotegemg objection, any nonyrivileged,
resyonsive doexnentswill be produced, Sea 23ocuInents in Category¹, 7,
which have beenproduced,

Direct testimonv of John 8. Sanders

Any and.aH documents underlying or used to-support the foHowhg statements:

16) "I also reviewed the Report ofBgusehold SewingBoursfrom, 2999 AFM
;Copyright Aopalty Date Base Showing Cakk PfeWng Datafor 1999 Pt spared by
IT2'rocsssingXL C on Becsrnbsr 8, 2006 (Ay'yendix B)...."

89C Response.; The SDC object to this request to the extent that IPG has already.
been provided with the ~en direct TestimonyefAlan G..Whitt and'its
accomysnying Exhibit. I'¹ documents identified oryrcduded. j

17) "I also reviewed... Nielsen MecHa Research, 'Reyort on Devotional Programs
February, 1999.'ielsen Btation Index Average Week Television Audience
Meastzements Based on Pebruery 4- March 3 I"¹elsen RODP'),"

SDC Response: Any nonyrivileged, responsive documents will beyreduced, See

Document in CateggryNa. 5,'hick have beanproduced.

18) "The &IHVE data was.derived, &om Nielsen data contemporaneous with the six
sweep measurement periods in 1999."

8'DC Response: TheSDC object to this request to the extent that IPG has already
been ytovMed with the written direct Testimony of A1an G, Whitt and its
accompanying Exhibit. Subject to the foregoii~ objection, any. nonyrivileged,
resyonsive documents will be produced, See Dosurnests in Category Ãa 7,.

which kans bssnproducsd.

IPG Follow-Up Request: The SDC Response does. not syeci6cally fden5fy the
electronic records that are respond've to the IPG RoLtuest, exceyt.to make
reference to a category of documents thatineludes certain electronic records that
are not responsive to the Request, IPQ hereby requests that the SDC identify the
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responsive documents according to the bate-number accorded to the SDC-
p1'ocl11cecl (lccu111cnts,

SDC Response to IFG',s Folio&v«t'Jp Request; Responsive documents have been
produced at SDC0001191,

19)"Bach of the SDC, through their representatives, sent an email.confirming t'e
SDC prograrr1s on th1s'11st, .

SDC Response; Any nonprivileged, responsive documents will 'be produced, See
Documents in Category¹, 6, erich hm8 been produced,

20) "I was advised by SDC t11at two owners listed by IPG (St, Jude's Hosp1tal and
Willie Wilson Procluotions) we1'e 11ot p1'oclucer's ofdevotLonal progra1Ils and a
third claimant, It Is Written, formally disavowecl IPG's authority to represent it in
this case

'DC

Response: The SDC objeot to this request to the extent that it seelcs
production of'documents to which IPG has: ectuai access, Sea General 0'bjection
No, 6, As to the reciuests concerning St, Jude's Hospital and Willie Wilson
Procluctions, the. SDC also object. to Kis reciuest to the extent that they are
irrelevant, insofar as IPG dicl not mal&a any claim for these puta'tive owners, See
General Objection No, 1. Subject to the foregoing objections, any nonprivileged,
responsive. documents will be produced. Sac Document in Category Ro. 2,
which have been produced',

21) 'Where programs are homogenous, the most salient factor to distinguish. them in
terms ofsubscribership is the size of the auclience,"

SDC Response; M1'. Sanders rel1ed on his jndustrylcnowledge and experience in
forming the.statement. See General Object1on No. 'I. Other responsive documents
are publicly available..S88 General Obj.ection No.. 6; see also Phase II
Distribution of 2000, 2001, 2002, ancl. 2003 Cable Royalty Funds, 78 Fed, Rcg,
64984 {Oot, 30, 2013). f¹ documents: identified orprod&iced,]

22) "A. religious program with a larger audience is mo1e likely to attract and retai11

more subsc6bers [for] the cable system operator, and is therefore of
pfQportlonately Ilfghel value,"

SDC Response.'r, Sancle1S relied on his industry lcnowledge ancL experience in
forn11ng the statement 8ee General Objection No. 1., Other responsive. docu1nents
are puMicly available, See General Objection No. 6,'ee also Phase II
DistrIbuUon of2000', 2001, 2002, and 2003 Cable Roya1ty Funds, 78 Fed. Reg.
64984 {Gct.. 30, 2013),'Po documents identified orproduced,]
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23) "Nielsen ratings data is... generally regarded as the most reliable available
measure of audience size,"

SBC Response: Mr, Sanders relied 6n his inclushyknowledge nnd experience in
forging the.statement, See General Objection Na 1, Other responsive docIuments
are publicly available, See General Objection No, 6', see also Phase II
Distribution of2000, 2001, 2'002, and 2003 Cable Royalty Funds f 78 Feel. Reg,
64984 (Oct. 30, 20'I 3). tÃo documents identified or If roduced,]

24) "The IT Processing Detn. Report is based cn a sample stations selected by Marsha
I&essler."

SBC Response: The SDC object to this request to the extent that IPG hes already
been yrovicled with t'e written dircot Testimony ofAlan G. %1ntt end its
acconrpanying Exhibit. Subject to the foregoing objection, any nonprivileged,
responsive clonments wiH 'be produced. See Documents in Category. No, 7,

vvhich have been prock~ced

IPG Polio&v-Up Request: The SDC Response does not syeci6celly identify the
electronic records that are responsive to the IPG Request, exceyt to melee
reference to e, category of documents that includes certain electronic records that
ere not responsive to tire Requfest,. IPGhereby requests that the SDC identify the
responsive documents accorcHng to the bate-number nccorcled to the SDC-
produced: documents.

SBC Response to IPG's k".climv-Up Request, Responsive documents have been
proc%&ced at SDC0001191.

'25) "Dr. Gray's testimony demonstrates convincingly that the Kessler sample [for
1999] although it is not random., is representative."

. SBC Response: Responsive docxnnents are yublicly available end IPG hes equal
'ccess..See General Objection No,, 6; see also Phase II Distribution ofthe 2000,
2'001, 2002, encl 2003 Cable Royalty Funds, Docket No. 2008-2 CRB CD 2000'-

.2003, Direot Heanng Transcript, 433-704.; 7S'3-7S9 (Gray), [Po doctiments
identified or prodktcecL]

26) ", .. the sample employs viewing results Qom the most distantly retransmitted
broadoast stations as reportecl by Form 3 cable systems."

SBC Response: Resyohsive documents are publicly available nnd IPG has equal
access. See General Objection No, 6,'ee a&o Testimony ofMnrsha Kessler,,In
the matter ofDistribution ofthe &98-19H Cable RoyaltyJltmds, Docket No;
2001-8 CARP CD 98-99. Any nonpriVileged, reayonsive documents wiI1 be
produced..See Documents in Category No, I, which have been procluced;
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O'G F&ollow-Up Request: The SDC Resyonae does not apeci6cally identify the
doeunenta that are responsive to 6xe IPG Request, except to malni reference to a
category of domMnents that includes certain documents that are not responsive to
the Request, many efwhich documents arevoh&minous, Ip6 hereby requests that
the SDC id.entify the responsive docunsnts according to the bate-number
accord.ed. to the SDC-produced. documents, as weH as to 8.e citation ofthe
voluminous testimony which is responsive.

SDC Response to XFG's X&'oIIow-Up Request: Responsive documents have been
produced.at SDC0000131-BDCOQ002A1 and SDC0000242-SDC00005Z1.

I

27) "Pin@Qy, to test the reasonableness Qfthe HHVH share analysis, I reviewed the
Nielsen RODP to confirm the distarit viewing results with loeQ viewing of the
same yrcg'ama,

89C Resyonse: The S33C object to this request to the extent that IPG has already
been provided. with the written.Neet Testimony ofAlan G. Vfhitt and its
.accompanying Hxhibit. Subject to the foregoing objection, anynonyrivileged,
resyonaive doognents will be produced. See Boceeents in Category'. 5,
which have beenproduced.

28) "My analysis ia that the 1ooal data, is consistent with the distant viewing analysis,"

8DC Response: Mr, Sanders relied en his industry knowledge and experienc in
forming the statement. See General Objection No. 1.'The SDC object to this
request to the extent that IPG has already been provided with the written direct
Test'unony of John Sanders aud, ita accompanying Bxhibit P. Subject to the
foregoing objections, any nonyrivileged, responsive documents will be produced.
See l7ocuments in Category No. 4, wkich hme bee@prod'uced,

29) "... I concluded that there was xm meamngM difference in the time ofday when
the subject programs were telecast."

.SDC Response," Mr. Sanders relied on his industry knowledge snd expeCencein
forming the statement, See General Objection No. 1, Subject to the foregoing
objec6on,.any nonpzivileged, responsive documents will be produced,. See
Bommenfs in Category No, 5, +hick Rave beenyrodaiced,

30) "The exyensiof conducting a study of the magnitude ofDr. Quay"s would come
close to eclipsing the amount in dispute.in'his case...,"

SDC Response'. Mr. Sanders reHed on his &duatry knovihdge and experience in
Szming the statement See General Objection ¹.. 1. Other responsive documents
are publicly available and IPQ has equal access, See General Objection No. 6; see



January 3, 2014
Pago 10

also Phase I Distribution of 1998 and 1999 Cable Royalty Funds„Docket 2901-8
CARP CD 1998-1999, 69 Ped. Reg. 3606 (Jan. 26, 2004). [¹ documents
dde50jkd orprQZQce5$, j

31) "The expense of conduoting @ studyof the magnitude ofDi,. Gray's... would not
likely yield a materiaIly different resuLt given the consistency.exhibited by the
HE1VH and the RGDP data,"

SDC Response". The SDC object to this request to the extent that IPG has aLready
been pravided with the written direct Testimony ofAlan 6.%hiit and its
accompanying Hxhibit. Further, Mr, Sanders relied on his industry lcnowledge
and. experience in forming the statement. See General Objection¹. 1. Other
respansive documents are publicly available and IPG has equal access. See
General Objection No. 6; see aho Phase II Distribution of 2090, 2001, 2002, and
2003 Cable Royalty Ponds, Doclcet 2008-2 CRB CD 2900-2003, Direct Heating
Transcript, 433-'704; 753-759 (&ay); Final Distribution Order, 78 Ped. Reg.
64984 (Oct. 30,. 2013). [¹ documents Q'en@Red orprod'aced.]

32) 'The HHVE[ data on wInoh this. analysis is based has proven to be reasonably
reliable ... 8 .

89C Response: Mr. Sahders.reHed on his incluatry knowledge and experience in
forming the statennnt, See General Objection No, 1. The 3DC object to this
request to the extent that IPO has already been provided with the mitten direct
Testinnny ofA1an G. Vfhitt and its accompanying 8@dbit, Subject to the
foregoing objection, any nonprivileged, responsive documents will be produced,
See Bocuments &n Ccrh:gory¹, 5, which have beerIproduced,

33) "Tlxe HHVH data on which this analysis is based... is the best data available at a
oost that is proportionate to the amount at issue."

SDC Response'The SDC object to this request to the extent that IPG 'has already
been provide6 with the written direot Testimony ofAlan G, VMt and, its
accompanying Bxhibit. ~er, Mr, Sanders relied on his industry knowledge
and experience in forming the statement. 8ee General Objection No, 1, Other
responsive documents are poMiely available and IPG has equal access. See
General Objection No. 6; see also Phase Il Distribution of2000, 2601, 2002; and
2003 CaMe Royalty Fcaxds, Docket 2008-2 CRB CD 2000-2003, Direct Hearing
Transcript, 433-704', 753-759 (Oray); Pinal Distribution Order, 78 Fed. Reg.
64984 (Oct, 30, 2013); see also Phase I Distribution of 1998 and 1999 Cable
Royalty Ponds, Daclcet 2001-8 CARP CD 1998-1999, 69 Ped. Reg, 3606 (Jan. 26,
2004). [Ão documents iderItiged orproduced.]

34) "... the number of incident3 ofevaluation were nearly the same for the two
parties: 16 for SDC and 13 for IPG."
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SDC Response: The SDC object to this request to the extent that IPG has already
'been provided with the written direct Testimony efAlan 6, %1M and. its
accompanying Exhibit. Subject to the foregomg objeotion, any nonpzivileged,
responsive documents.willbe produced, LSee Bxhibit 1 to the written direct
Testimony ofAlen G. Whitt and Appendix 8 to the written direct Testimony:of
John S. Sanders,]

3'5) "... relationsMps with this data can serve to conf'.'m the results of the WIHVH
data eemployed above."

SDC Respense: The SDC object to this. request to the extent that IPG has already
been provided with Cbe written direct Testimony ofAlan G, Vhitt snd its
accompanying Bxhibit, Further, Mr. Sanders relied on his industry lcnowledge snd
experience in forming the statement, See General Objection No, 1, Subject to
the foregoing objection, any nonprivileged, responsive documents will be
produced, See Doouments in Category Nos. 5 and 7, whichhave been produced.

36) "The corre1ation. coef5cient for the HHVEt shares relative to the Nielsen shares is
approximately 0,75,"

8DC Resyosse: Mr. Sanders relied on his industry 1mowledge and experience in
forming tlie statement. See General Objection No. 1. The SDC object to tlls
request to the extent that IPG has already been provided with the written direot
Testimony of John Sanders and its accompanying Bxhibits, Subject to the
foregoing objections, any nonprivileged; responsive documents v@1 be produced,
See DocMmeefa in Co/ego~ Ão. 4, which kw'e been'od'aced,

All documents necessary to verify the bottom-1ine,figures appearing in:

37) Appendix B.

SDC Response'. The SDC object to this request to the extent that IPG has ah'eady
been provided with the written direct Testimony ofAlan G. Whitt and its
accompanying 8xhibit. t¹ documents 8'eniij7ed orproducers,]

38) Appendix C.

SDC Response: Any nonprivileged, response doeumenta wi11 'be produced. See
Documents in. Caiego~ Sos, 3 end'6'%hick Seve beenproduced;

3'9) Appendix D,

SDC Response: The SDC object to this request to the extent that IPG has already
been provided, with the written direct Testimony.ofAlan G. Vfhitt and its
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accomyanying. Exhibit. t¹ documents iden@ed 0rproduced',]

40) Appendix P,

SDC Resyonse: The SDC object to this request to the extent that IPG has already
been provided with the written direct Test1mony.ofAlan 6, Whitt and its
accompanying Sxh1bitl PVo'ocQF88Ms lds5ggad orproduc88i j

41) Appendix P.
I

SDC Resyonse: The SDC object to this reqhhest to the extent that IPG has aheady
been provided vrith the written direot TestimonyofAlan 6, VNitt and its
accompanying Hxhibit. Subjeot, to the foregoing objeCion, any nonyrivileged,,
responsive dochhnl.ents will be produced. 88e Documents fe Category Sos, .4, 5
and 7,. welch have beenproduced;

IPG Follow-Up Request:. The SDQ Response does not syeoiflcaHy identKy the
electronic records tha(, are resyansive to the IPQ Reqhhest, except to make
referenoe to categories ofdocuments that include certain electrenic records that
are not resyormive to the Request, IPG hereby reqhhests fhat the SDC identify the
r'esyonsive dochnnents according to the bate nhhmber accorded to the SDC-
yro'duced doaulxlents,

SDC Response to IPG's Fellow-Uy Request, The SDC object to %is request on
the same grounds that were stated in their Response tendered to IPG otl December
16,2013. Responsive dochhtnents have already been produced.

42) Nielsen Media Research, 'Reporton Devotional Programs February1999.'ielsen

Station Index Average VAek Television Audience Measuiements Based
on Pebruary 4- March 3 ('ielsen RODP'),

SDC Resyonse". Any nonprlvileged, response documents will be yroduced. See

Docueants tn Category Ão, 5, +hick have bsevproduced,

FOLLOW-UP REQUESTS BASED QN DOCUMENTS PRODUCED XW

DISCOVERY."

As regards documents y'reduced by the SDC, bate-stamp nos. 1-846, ancl
described as "1998-1999 Phase I Proceeding", please yroduee the followjtng:

43) Any dooument uyon which such doohmaents relied for the assertions contained
therein, to the extent that the testimony contained therein is relevant to assertions.
made by the SDC in connection with the present yroceedings.
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SQC Response: Subject to and without waiving the objections previously made,
the SDC have produced aIl responsive documents in their yossession, custody,
and control,

. A.s x'egards documents produced by the SDC, bate-stamp ncs; 11V'7-1191, and
described as "Undelying 9ata ofAlan G.%hitt", please produce the

following'4)

Any document upon whioh such elechonio reoords were derived, This request
incllldes but is not JKi1ited to ti) the NieIscn diaries upon w]11ch any such cata%'as
based, and (ii) records Mentifying the number ofdieyresyondenta resulting in the
Genes appearing in any such electronic reueds,

89C Response; Subject to and without waiving the objections prevIously made,
the SDC have produced all resyonsive documents in their possession, custody,
and control.

45) Any doouments reQocfing or describing any processes followed by the program
Qle ayyemMg at bate-statny no; 1177, includingbutnot limited to. any document
that identiGes any input data reIied on, or output data oreated by.suoh eleotronio
record,

'SBC Response.. Subject to and without waiving theobjections yreviously made,
the SDC have yroduced all responsive documents in their. possession, custody,
and control.

46) Any documents constitLltixg a legend or otheiv8se describmg the information
appearing in columns or ceQs contained in the data ales appearing at bate-stamp
nos. 1178-1191.

SDC Response: Subjeot to and without waiving the objections previously made,
the SDC have produced a11 responsive documcuts. in their possession, oustody,
and control.

47) Any documents re6eoting the sources ofeach variety afMoimation contained in
the data liles appears at batewtamy not, 1178-1191,

SBC Response: Subject to and without waiving the objections previously made,
the SDC have yroduoed. allresponsive documents in theiryossession, custody, .

and control.

48) Any document that attempts to integrate data and information &om the
electronic records produced by the g3C, and not already produced, inoluding but
net Iimited towny electronic~ that assigM a.value of"'Et~" to a cable
retransmitted broadcast during 1999,
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SSC Response: Subject to and, without wan ing the objections yreviously made,
tlat SDG have produced all responsive documents in their possession, custody;
and control.

Sincer 'L

Cli ord.M. Harrington (D,C,, Bw. No., 218'f07)
Matthew J, MacLean (D,C; Bar No, 479257)
Victoria N. Lynch '(D.C, Bar No, 100'1445)
PILLSBURY WINTHROP SHAW PITTMAN LLP
.P.G, Box 57l97
Vlashington, D,C. '20036-9997
Telephone:..202-663-8525
Pacsimile; 202-663-8007
H-Mail,'Clifford.IIan,'ingtongcPillsburyLaw.corn

Counselfo~'sttkng Devorlonal Claimants'
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MacLean, Matthew 3.

From;
Sent:
Tol
Cc:

Subject:

MacLean, Matthew J.

Wednesday, February 19, 2014 12:20 PM
'Brian D, Boydston,

Esq,'arrington,Clifford M,; Lynch, Victoria N.

RE; Conference Call Today With Technical Experts

Brian,

There is a lot to your email below, much of which I disagree with. So please allow me to set forth my own rendition of
the call, in which I will attempt to respond to some of the particular points of disagreement.

I

This conference call was.intended to be the conference call between technical experts as ordered by the Judges in their
Order of January 31, 2034, on IPG's motion to compel. IPG had complained that the SDC had produced certain files in

formats that were not accessible to IPG. The Judges ordered that the parties were to appoint technical experts for the
purpose of resolving technical issues related to the accessibility of the files:.

Shortly after receiving the Judges'rder, I contacted you to arrange the conference call. We agreed to hold the
conference call on February 10. Shortly before that call, however, you called me to inform me that IPG.had overcome
the technical obstacles and therefore no longer required the cali. We agreed that if you later found that you had
accessibility issues, we could'reschedule. We also agreed that you would not require the written explanation for
accessing the files that was due on February 17. This discuss'ion was memorialized by email. While I wish IPG had made
more of an effort to access the files prior to filing its motion to compel, and prior to putting us to the effort of figuring
out how to import the data files into Microsoft Access. (which we understood from prior proceedings to be Mr. Galaz's
preferred database application), I appreciated the call to inform me that the technical issues were resolved.

On Friday, February 14, you called me again and said that your technical people had encountered further problems, and
you asl&ed to schedule a conference call for yesterday. You were unable to tell me the nature of the problem; but you
agreed to send me a written explanation in order to facilitate the discussion.

As it turned out based on the written explanation that you sent to me on Monday, the issue had nothing to do with the
accessib! Iity of the files, but rather involved Dr. Robinson's conclusion (or possibly Navigant's concluslon7) that the
".PAS" file is actually a code file in SAS {this is true), and that it does not operate on the ",CAS" files or the ".SAS7BAT" file
(this is also true), We agreed to mal&e Mr. Whitt available to discuss any issues with Dr. Robinson or whatever other
technical people you wished to have available.

Although I believe that all parties to the conference call behaved ln a civil,manner, the call veered wildly away from the
stated intent to have a discussion between technical experts. In my. recollection,, Dr.. Robinson asl&ed only a single
question, which Mr. Whitt answered quickly. The remainder of the interview of Mr. Whitt was conducted by you and Mr
Galaz- principally Mr. Galaz. There was almost nothing asked that was arguably of a technical nature, Instead, most of
the interview focused on whether we had produced all responsive documents in Mr. Whitt's possession.

As Mr. Whitt explained, the ".PAS" file is merely a piece of code (including test code) that was used as a part of his

merger of the Tribune data {the ".CAS" files} with the Nielsen data {the ".SAS7BAT" file}. It was not designed to conduct
the merger on its own, nor is it capable of doing so, We produced this code only because Mr. Whitt happened to have it
and it is marginally relevant, Although it does not operate on the original data,.which we provided, it shows. a portion of .

the algorithm used to merge the files. So we deemed it to be responsive - albeit not necessary. (One minor correction
to your description below - Mr, Whitt described the code as being only a portion of the "system" used to merge the two
datasets. There may have been more than one "SAS file" used in the merger,)



Mr. Whitt is not in possession of the entirety of the code used to merge the Nielsen and Tribune data, a process he
c'onducted when his now-dissolved company was working for MPAA. The SDC have never had the code - only the results

and the underlying data, The process, however, is described in Mr. Whitt's written direct statement and in his rebuttal
statement in the 2000-2003 proceeding, He described it to you again yesterday. As is set forth in his written testimony,
and as he described again today, it is a two-step process.: First, he merged the Nielsen data with the Tribune data.
Second, he culled out devotional programs using the search criteria set forth in his written direct statement. His report
is the result of that process..

As you see, although the ".PAS" file might or might not be helpful to.somebody in merging the Nielsen and Tribune data,
it is not necessary. All that is necessary to replicate or test Mr, Whitt's results is to merge the data files - which you are
now capable of access'ing in full - and then to search for devotional programs using Mr. Whitt's search criteria or other
search criteria of your own creation.

Mr. Galaz.asl&ed repeatedly if we were in possession of either the full SAS code or the intermediate steps in the merger
of the Nielsen and Tribune data sets. As we have previouslysaid, neither Mr. Whitt nor we are in possession of either. If

we locate any further information, of course we will supplement promptly.

You asked if we have attempted to obtain the SAS code from MPAA. What information we have attempted to obtain
from third parties is worl& product. It is also clearly beyond the scope of any discussion between technical experts
concerning the accessibility of files. I advised you that we have produced the information that we have located-
including all of the data necessary to replicate Mr. Whitt's results,

Of course, we disagree with any contention that we have not provided the information necessary to merge the datasets.,
We'have given you the datasets and a description of the process to, merge them. This fully enables you to test Mr.
Whitt's conclusions, and it more than satisfies our discovery obligations.

Matthew J. MacLean
f

Pillsbury Winthrop Shaw Pittman LLP

Tel: 202.663,81.83
f

Fax: 202.663.8007
2300 N Street, NW

J
Washington, DC 20037-1122

Email: matthew.maclean@pillsburylaw.corn
Bio; www.piiisburyiaw,corn/matthew.maclean
www,pillsburylaw.corn

---Original M essage---
From: Brian D. Boydston, Esq. [mailto:brianb@ix.netcom,corn]
Sent: Tuesday, February 18, 2014 5:46 PM

To: MacLean, Matthew J,

Cc: worldwidesg@aol.corn
Subject: Conference Cali Today With Technical Experts

Dear Matt,

Following our conference call today, I wanted to memorialize what was communicated in order that there be no
understanding.



Our conference call came together at 2:00 p.m. EDT, and was attended by myself, Dr. Laura Robinson, and Raul Galaz, all

on behalf of IPG, and yourself and Alan Whitt, all. on behalf of the SDC.

Our conference call was precipitated by.Dr. Robinson's review of the electronic files produced by the SDC in discovery,.
including one file with a "pas" fiie extension, thirteen files with a "cas" file extension, and one file with a "sas7bdat" file

extension. As noted in a memo that was authored by Dr. Robinson and presented to you in anticipation of the meeting,
Ms. Robinson was able to obtain the applicable SAS program, and asserted that the produced electronic files could not
have created the final integrated results attributing 'HHVH" to devotional programming for 1999 that appear In the
testimony of both Mr. Whitt and Mr. John Sanders.

Specifically, Dr, Robinson asserted that the "pas" file was actually an SAS program file that appears to merge two
datasets that have not been produced by the SDC in discovery (entitled "tv2day" and "nielsenfeb97w1"). Further, such
"pas" program file makes no reference to the two different dataset types that. actualiy were: produced by the SDC in

discovery (the "cas" files and the "sas7bdat" file). Consequently, the "pas" file was not intended to be run against the
datasets that were produced in discovery and, consequently,'annot create any result, much less the result that is

attached and appears as an exhibit to the testimony of both Mr. Whitt and Mr. Sanders.

In fact, Mr. Whitt confirmed all of the forego'ing. He explained that the "cas" files contained Tribune Media data, that
the "sas7bdat" file contained Nielsen Media Research data, and that the "intermediate".step that merges the "cas" and
"sas7bdat" datasets was not produced by the SDC. You confirmed such fact as well. Mr. Whitt embellished that the
"pas" file was a "subset" of the "larger SAS file" that merges the produced datasets in order to produce an "HHVH"

result for all 1999 programming (I.e., ln all categories, not just devotional), but that the larger SAS program file was not
produced by the SDC.

It was also.clarified that the results produced by that merger are'subsequently culled down to just devotional program
titles, but that the electronic file that performs that additional intermediate step was.not produced either.

Mr, Whitt indicated that the produced "pas" file was just a "test file", and you indicated that it was produced to IPG

simply to provide "an example" of what process might be followed if the SDC had produced the "intermediate step" that
actually merges the "cas" and "sas7bdat" datasets in order to create various results. You stated that the SDC had never
represented the "pas" file to have actuaily been used in the creation of the SDC-presented results,

In any event, attention was turned to the location and accessibility of the missing "intermediate step', i.e., the "larger
SAS file" that was not produced yet is ostensibly responsible for the SDC-presented results, You and Mr. Whitt
confirmed that you no.longer have access to that electronic,file, and that it was utilized in connection with Mr, Whitt's
services on behalf of the MPAA in 2006. We asked whether you had requested from the MPAA access to the "larger SAS

file", to which you stated that you would neither confirm nor deny making such a request of the MPAA.

Consequently, you have left us unaware of what efforts you have made in order to provide the data underlying and
necessary to replicate the SDC-presented results, or whether such "larger SAS file" even exists, In any event, what is

clear Is that the SDC-presented results cannot be replicated with the electronic files that were produced by the SDC, and
require application of an additional unproduced program, the "larger SAS file"..

In sum, you offered to submit the produced electronic files in other formats (e.g., Excel, Access), but acl&nowledged that
you still did not retain, nor had produced, the "intermediate step" necessary to merge. the datasets that had been
produced.
Obviously, since we were now able to view the data in SAS, converting the data to another format is no longer necessary

Please let me I&now promptly if I have rnis-understood any of these matters or mls-stated them herein, and clarify the
same.

Brian


